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18. Does the 
Converting 
School have any 
Inter-School 
Arrangements? 

Schedule 3 

If the Charter School is a Converting School, did the board have an 
arrangement with any other school board regarding the sharing of education 
services, employees or students? 

Yes  No ✔ 

Relevant Schools (specify): Not Applicable. 

19. School lease and 
other 
arrangements 

Charter School that is a Converting School 

✔ Crown property: If the Converted School will be located on, and/or 

comprise, any Ministry Property, the Sponsor confirms that it has 
complied with its obligations under Schedule 3 relating to the School 
Lease and/or other property agreement(s). 

 Private landowner: If the Sponsor has entered into, or will (prior to 
the Commencement Date) enter into, a lease, licence or other 
occupation arrangement with a private landowner in respect of any 
part of the Converted School, the Sponsor confirms that that 
document contains a permitted transfer clause which enables the 
Sponsor to assign the lease, licence or other occupation arrangement 
for the Charter School at any time to either the Crown or to a newly 
appointed or replacement sponsor (the entity to be determined at the 
Agency’s discretion) without the consent of the 
landlord/licensor/counterparty. 

20. Is the Charter 
School intended 
to be operated 
for profit? 

Clause 4.2(d) 

Yes  No ✔ 

21. Do Approval 
Conditions 
apply? 

Yes ✔ No 

Specify Approval Conditions: 

Under Section 212K of the Education and Training Act 2020, if the school to 
which an approval relates is a converting school, the following conditions 
apply to the approval: 

(a) all students currently enrolled at the State school who wish to attend 
the charter school must be allowed to do so: 

(b) if the State school is a designated character school, a Kura Kaupapa 
Māori, or a State integrated school, the character of the school must be 
maintained: 

(c) if the State school is an ordinary State school, it must not provide 
education with a special character or that is different from the character 
of ordinary State schools 

Sponsor must satisfy and comply with any Approval Conditions set out in 
this section (as updated by the Authorisation Board from time to time in 
accordance with the ETA). 

22. International 
students 

Sponsor must ensure that the enrolment of international students at the 
Charter School does not exceed the following upper limit on the number of 
international students that may be enrolled (if applicable): 

Specify (or insert Not Applicable): Not Applicable. 
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(c) Accordingly: 

 
(i) the Charter School Agency may amend this Agreement (including clause 1.4 and this 

Special Term), on notice to the Sponsor, to reflect the establishment of NZSPA; 

 
(ii) the Charter School Agency, Ministry or NZSPA may notify the Sponsor from time to 

time that any reference to the Ministry in this Agreement is deemed to be a reference 
to NZSPA and/or the Ministry; and/or 

 
(iii) NZSPA may exercise any rights of the Ministry under this Agreement, on behalf of the 

Ministry. 

2. Initial Term 

 
For the purposes of clause 2.1, the Initial Term is 20 years. 

3. Security Interest 

 
For the avoidance of doubt: 

 
(a) the Security Interest granted in favour of the Agency under Schedule 2 (Funding) does not 

extend to any assets of the Sponsor which are the property of the Sponsor prior to the date of 
the Agreement and/or which are acquired or developed by the Sponsor solely from sources 
other than the Funding; 

 
(b) the Sponsor is not restricted under the terms of this Agreement from granting a security 

interest over any of its assets in favour of any third party and does not require the consent of 
the Agency to do so; and 

 
(c) the Agency’s Security Interest in any property of the Sponsor which is required to be returned 

to the Agency at the end of the Term (under clause 5.2(b) of Schedule 2 (Funding) will be 
subordinated to any third party funders who hold a security interest in the same property (if 
required by any such third party funder). 

4. Incorporated Trust Board 

 
For the avoidance of doubt, as the Sponsor is an incorporated trust board: 

 
(a) clause 14.1(a) (Assignment) is not engaged by a change of a Governing Member(s) or a 

change to the Sponsor’s Trust Deed; and 

 
(b) the Sponsor must notify the Agency of any change to the Sponsor’s Trust Deed and provide 

any information relating to the Sponsor’s Trust Deed requested by the Agency, in accordance 
with clauses 11.3 (a) and (b). 





[IN-CONFIDENCE - RELEASE EXTERNAL] 

10 [IN-CONFIDENCE - RELEASE EXTERNAL] Charter School | Kura Hourua Agreement – Society of Holistic Learners for Pakaraka School 

 

 

(c) Except as expressly set out in this Agreement, no right or obligation of a party under 
the ETA will give rise to a separate contractual right or obligation under this 
Agreement. 

 
1.3 Interpretation 

 
(a) Unless the context otherwise requires, the definitions and rules of construction set out 

or referred to in Schedule 1 apply to this Agreement. 

 
(b) This Agreement comprises the documents set out in this clause 1.3(b). The following 

order of precedence will apply (in descending order) in the event of a conflict or 
inconsistency between any of the documents forming part of this Agreement: 

 
(i) Specific Terms; 

 
(ii) General Terms; 

 
(iii) Performance Plan; 

 
(iv) Schedules; and 

 
except to the extent that the Performance Plan or a Schedule expressly states that it 
overrides any other provision of this Agreement. 

 
(c) In this Agreement, “Guidance Notes” and references to sections of the ETA reflect the 

ETA at the date of this Agreement. They are included for convenience only, do not 
affect the interpretation of this Agreement and are without prejudice to clause 1.2. 

 
1.4 New Zealand School Property Agency 

 
NZSPA is the Crown agent that has been or will be established to manage certain school 
property in New Zealand. Notwithstanding clause 9.4, the Charter School Agency may 
amend this Agreement, on notice to the Sponsor, to reflect the establishment of NZSPA 
(including to reflect the extent to which NZSPA will exercise the rights of the Ministry under 
this Agreement). 

 

2. Term 
 

 
2.1 Initial Term 

 
(a) This Agreement will be effective from the Agreement Date and continue until the 

expiry of ten years from the Commencement Date, unless terminated earlier in 
accordance with this Agreement or the ETA (Initial Term). 

 
(b) The Sponsor may open the Charter School, for Students to participate in tuition and/or 

any other activities offered by the Charter School, on and from the Commencement 
Date, subject to the Sponsor’s satisfaction of any Conditions that are expressly 
identified as pre-conditions to opening the Charter School. 

 
2.2 Renewal terms 

 
(a) The Agency may extend the Term, for two renewal terms of up to ten years each, from 

the expiry of the Initial Term and the first renewal term (if applicable), on written notice 
to the Sponsor. 

 
(b) If the Agency does not extend the Term in accordance with clause 2.2(a), this 

Agreement will automatically expire at the end of the Initial Term or then-current 
renewal term (as applicable). 
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3. Establishment of Charter School 
 

 
3.1 Establishment Plan 

 
Subject to clause 3.3, upon request from the Agency, the Sponsor must: 

 
(a) prepare an establishment plan that sets out information requested by the Agency 

relating to the establishment of the Charter School (Establishment Plan) (for 
example, key activities with target completion dates and milestones to be satisfied 
before opening the Charter School); 

 
(b) provide a copy of the Establishment Plan to the Agency; 

 
(c) submit an Establishment Plan progress report to the Agency at times and/or intervals 

requested by the Agency; and 

 
(d) provide the Agency with any other information reasonably requested by the Agency 

relating to the Sponsor’s progress against its Establishment Plan and relevant steps 
for establishment of the Charter School. 

 
3.2 Establishment Completion Declaration 

 
Subject to clause 3.3, the Sponsor must sign and deliver an Establishment Completion 
Declaration to the Agency, in the form provided to the Sponsor by the Agency, 
(Establishment Completion Declaration) by the Establishment Completion Declaration 
deadline specified in the Specific Terms (or a date otherwise approved by the Agency). 

 
3.3 Converting Schools 

 
If the Charter School is a Converting School, clauses 3.1 and 3.2 do not apply and the 
Sponsor must instead complete a Conversion Plan and Conversion Declaration in 
accordance with Schedule 3. 

 

4. Operation of Charter School 
 

 
4.1 Compliance with Applicable Law 

 
The Sponsor undertakes that it will operate the Charter School: 

 
(a) in accordance with this Agreement and Applicable Law; and 

 
(b) in a manner that does not cause the Agency or Authorisation Board to breach any 

Applicable Law. 
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(b) If the Sponsor is entitled to require payment of a property maintenance fee (in 
accordance with the Specific Terms) and a Responsible Person does not pay the 
property maintenance fee when it is validly due and payable to the Sponsor, the 
Sponsor may apply any step set out in section 212X of the ETA. 

 
4.6 Financial probity 

 
The Sponsor must: 

 
(a) comply with the financial performance and viability reporting obligations set out in 

Schedule 4 and the Performance Plan, including reporting on the expected use of 
funds through financial plans and forecasts; 

 
(b) adopt and comply with an appropriate policy for sensitive expenditure (for example, 

expenditure that is beneficial to individuals or groups of individuals and/or considered 
unusual for the Charter School’s purpose and/or functions); and 

 
(c) ensure that all contractual obligations are discharged before profit or dividends can be 

used at the Sponsor’s direction (if the Charter School is being operated for profit). 

 
4.7 Records and reporting 

 
The Sponsor must comply with its obligations under Schedule 4 relating to records, 
reporting, notification and audit. 

 

Part 2: Performance Management Framework 

5. Performance Plan 
 

 
5.1 Performance Plan 

 
(a) The Performance Plan is incorporated into and forms part of this Agreement. 

 
(b) The Sponsor must comply with any requirements provided by the Agency from time to 

time to supplement the Performance Plan. 

 
5.2 Updates to Performance Plan 

 
(a) The Agency will review and update the Performance Plan, in accordance with this 

clause 5.2: 

 
(i) for each School Year; or 

 
(ii) at any other interval that the Agency notifies the Sponsor. 

 
If the Agency does not update the Performance Plan for a School Year, the 
Performance Plan for the previous School Year will continue to apply. 

 
(b) The Agency will consult with the Sponsor on updates to the Performance Plan (subject 

to clause 5.2(d)) and will advise the Sponsor of any significant issues it identifies. 

 
(c) In setting and updating the Performance Plan the Agency will take into account: 

 
(i) the Charter School’s individual circumstances and the characteristics of the 

Students enrolled; 

 
(ii) the Government’s then current objectives in relation to the establishment and 

operation of the Charter School; and 
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(iii) applicable broader education sector measures, objectives, priorities and/or 
targets. 

 
(d) In addition to clause 5.2(a), the Agency may update the performance outcome 

measures set out in the Performance Plan on notice to the Sponsor from time to time 
(without consulting with the Sponsor in accordance with clause 5.2(b)), including to 
reflect any change in the Equity Index (EQI index) applicable to the Charter School. 

 
5.3 Monitoring 

 
(a) The Agency will monitor and assess the Sponsor’s performance against the 

Performance Plan from the Commencement Date. 

 
(b) If the Agency identifies underperformance or non-compliance by the Sponsor with the 

Performance Plan in the first 12 months following the Commencement Date, the 
Agency and/or the Authorisation Board: 

 
(i) may take pro-active engagement steps; and 

 
(ii) will only apply an Intervention if serious concerns are raised by the Agency or 

the Authorisation Board, including any such concerns that are based on the 
nature or extent of underperformance or non-compliance with the Performance 
Plan. 

 
(c) For the purposes of the Agency’s monitoring and assessment of the Sponsor’s 

performance against the Performance Plan: 

 
(i) the Sponsor must promptly provide the Agency with any information reasonably 

requested by the Agency; and 

 
(ii) the Agency may take into account any relevant information available to the 

Agency and make relevant enquiries. 

 
5.4 Access to School data 

 
The Sponsor consents to the Agency accessing school-level data from: 

 
(a) the Integrated Data Infrastructure (IDI) database; 

 
(b) the New Zealand Council for Educational Research (NZCER); 

 
(c) ERO; 

 
(d) e-asTTIe, Te Waharoa Ararau and any other tools referred to in the Performance 

Plan; and 

 
(e) any other Ministry systems for monitoring purposes, 

in accordance with Applicable Law. 

5.5 Participation in Research 

 
(a) Upon request from the Agency, the Sponsor must participate (and procure that its 

Personnel participate) in any domestic or international study, research, review or 
evaluation that involves or relates to the Charter School and/or Charter Schools model 
(Charter Schools Study), including (upon request from the Agency): 

 
(i) co-operating with requests from the Agency, researchers and other relevant 

third parties; 
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(a) If the Authorisation Board intends to apply a Performance Intervention, the 
Authorisation Board must give a written notice to the Sponsor (Performance Notice), 
which sets out: 

 
(i) the relevant grounds for the Performance Intervention (Relevant GFI), including 

(if applicable to the Relevant GFI): 

 
(A) the obligation the Sponsor has failed to comply with under Applicable 

Law or any other contractual obligations in respect of the Charter School 
(in each case, whether or not the relevant breach also constitutes a 
breach of this Agreement or is likely to do so); and 

 
(B) the grounds for the Authorisation Board’s belief that the Relevant GFI has 

occurred; 

 
(ii) the Authorisation Board’s intention to apply a Performance Intervention; 

 
(iii) the applicable type of Performance Intervention (Relevant Intervention) and 

any other details reasonably required by the Sponsor to comply with the 
Relevant Intervention (subject to clause 6.2(b)); and 

 
(iv) whether the Relevant GFI is capable of remedy and, if so, the actions the 

Sponsor must take to remedy the Relevant GFI and a reasonable deadline for 
such actions to be completed (Remedy Period). 

 
(b) The Authorisation Board may follow up with a supplementary notice to a Performance 

Notice from time to time (Supplementary Notice): 

 
(i) to confirm the type and details of the Relevant Intervention, if they have not 

been determined at the date of the Performance Notice; and/or 

 
(ii) to apply a replacement and/or additional Performance Intervention in 

connection with the Relevant GFI. 

 
(c) The Authorisation Board may consult with the Sponsor (acting reasonably) on any 

response to the Performance Notice or any Supplementary Notice from the Sponsor, 
including: 

 
(i) the Remedy Period; and/or 

 
(ii) the type and details of the Relevant Intervention. 

 
(d) The Sponsor must comply with the Relevant Intervention if: 

 
(i) the Relevant GFI is not capable of remedy; or 

 
(ii) the Sponsor has not remedied the Relevant GFI within the Remedy Period. 

 
(e) The Sponsor must provide the Authorisation Board with any reporting, updates and/or 

information, as well as access to the Charter School, reasonably requested by the 
Authorisation Board to enable the Authorisation Board to monitor the Sponsor’s 
compliance with the Relevant Intervention and progress towards remedying the 
Relevant GFI (for clarity, without limiting the Sponsor’s obligations in relation to 
interventions set out in the ETA). 

 
(f) The Authorisation Board must notify the Sponsor when the Authorisation Board is 

satisfied that the Relevant GFI has been remedied and/or a Relevant Intervention is 
no longer required (Intervention Completion Notice). 
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7.5 Converting School 

 
If the Charter School is a Converting School, the Sponsor or Agency (if directed to do so by 
the Authorisation Board) may terminate this Agreement in accordance with Schedule 3  

 

8. Consequences of termination or expiry 
 

 
8.1 Notice to Charter School community 

 
The Sponsor must inform the Charter School community of the termination or expiry of this 
Agreement (as applicable) within three Business Days of the relevant notice of termination 
or, if applicable, a decision that the Agreement will expire at the end of the then-current 
Term. 

 
8.2 Preservation of rights and remedies 

 
Except as expressly set out in this Agreement, termination or expiry of this Agreement will 
not affect any: 

 
(a) rights and remedies available to a party under this Agreement which have accrued up 

to and including the date of termination or expiry; or 

 
(b) terms of this Agreement which expressly, or by implication are intended to, survive 

termination or expiry. 

 
8.3 Disengagement 

 
On expiry or termination of this Agreement, the Sponsor must: 

 
(a) use reasonable endeavours to ensure that the transfer or closure of the Charter 

School (as applicable) is orderly and efficient and minimises any impact on Students 
and staff (and, if requested by the Agency, prepare a Disengagement Plan that sets 
out information requested by the Agency relating to transfer or closure of the Charter 
School); 

 
(b) co-operate with the Agency and each Relevant Person and comply with all instructions 

from the Agency, including any such instructions set out in the termination notice or 
otherwise notified to the Sponsor in writing; 

 
(c) comply with its obligations set out in Schedule 2 (Funding); and 

 
(d) cease using any Confidential Information of the Agency and, if requested by the 

Agency, return or destroy (at the Agency’s direction) all Confidential Information and 
other Charter School materials provided to the Sponsor by the Agency. 

 

8.4 If the Agreement is terminated for any reason, then, where the Sponsor (or a Related 

Sponsor) owns the school property for the Charter School, the Sponsor will (or will procure 

that the Related Sponsor will), at the Agency’s request, enter into a lease with the Crown or 

a newly appointed or replacement sponsor on reasonable market terms, including as to rent 

(for a period of up to 10 years). If there is a dispute as to what constitutes reasonable market 

terms, those terms shall be determined by an independent expert (appointed by the Agency). 
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9.3 Without limiting clause 9.2 and any applicable Approval Condition, the Sponsor: 

 
(a) must notify the Agency as soon as practicable of any proposed change to the Charter 

School address (and such notification must include express confirmation that the 
proposed new premises and all associated equipment are suitable to be used for the 
Charter School in accordance with this Agreement) and comply with any directions 
from or requirements of the Agency in relation to such change; and 

 
(b) acknowledges that it is solely responsible for managing any potential impact of a 

change to the Charter School address, including any impact on students, enrolment 
and the Schooling Equity Index (EQI index) applicable to the Charter School. 

 
9.4 Any other amendment to this Agreement will not be effective unless it is documented as an 

express amendment to this Agreement in writing and signed by both parties. 

 

10. Personnel and Subcontractors 
 

 
10.1 Relationship of the parties 

 
(a) Except as provided for in this Agreement, nothing in this Agreement constitutes a 

relationship of employment, trust, agency, joint venture, partnership or any other 
fiduciary relationship between the parties. No party has authority to bind or incur 
debts on behalf of the other party. 

 
(b) The Sponsor is responsible for obligations and liabilities relating to its employees, 

contractors and suppliers including salary, wages, superannuation entitlements, 
holiday and other leave entitlements, redundancy payments, ACC premiums, GST 
and any other levies and taxes attributable to the Sponsor’s business or the 
engagement of its Personnel, whether relating to the Charter School or otherwise. 

 
10.2 Personnel and Subcontractors 

 
(a) The Sponsor must: 

 
(i) ensure that its Personnel and each Subcontractor are aware of, and comply 

with, the terms of this Agreement and Applicable Law that are relevant to their 
role and/or services; 

 
(ii) not subcontract any obligation that the Authorisation Board has advised the 

Sponsor cannot subcontract or delegate (or, if applicable, comply with any 
requirements for subcontracting imposed by the Authorisation Board); 

 
(iii) notify the Agency in advance if the Sponsor appoints a Subcontractor that is 

material to the Sponsor’s compliance with and/or satisfaction of its obligations 
under this Agreement (including the Performance Plan) and, if required by the 
Agency, consult with the Agency and/or not appoint the Subcontractor without 
the Agency’s approval; and 

 
(iv) comply with any applicable processes or requirements or directions of the 

Agency (acting reasonably) relating to Personnel and Subcontractors and/or the 
Sponsor’s obligations under this Agreement relating to Personnel and/or 
Subcontractors. 

 
(b) The Sponsor remains responsible for all acts and omissions and any misconduct of its 

Personnel and Subcontractors as if they were acts, omissions and/or misconduct of 
the Sponsor. Any act, omission or misconduct of any Personnel or Subcontractor of 
the Sponsor is deemed to be the act, omission or misconduct of the Sponsor. 



[IN-CONFIDENCE - RELEASE EXTERNAL] 

23 [IN-CONFIDENCE - RELEASE EXTERNAL] Charter School | Kura Hourua Agreement – Society of Holistic Learners for Pakaraka School 

 

 

(c) For clarity, the Sponsor must comply with the ETA (section 212Q) in respect of any 
subcontract that includes the delegation of any of the Sponsor’s functions, duties, or 
powers under the ETA or this Agreement. 

 

11. Warranties and Governing Members 
 

 
11.1 General warranties 

 
Each party represents, warrants, and undertakes that: 

 
(a) it has full power, capacity and authority to execute, deliver and perform its obligations 

under this Agreement; and 

 
(b) once executed, this Agreement constitutes its legal, valid and binding obligations and 

is enforceable in accordance with its terms. 

 
11.2 Sponsor’s warranties 

 
The Sponsor represents, warrants, and undertakes that: 

 
(a) there are no existing agreements, undertakings or arrangements, the terms of which 

prevent it from entering into this Agreement, or which would impede the performance 
of its obligations under this Agreement; 

 
(b) it has not violated any Applicable Law regarding the offering of unlawful inducements 

in connection with the entering into or negotiation of this Agreement; 

 
(c) the Sponsor has not (and any applicable Related Sponsor has not) breached any 

Related Charter School Agreement or any requirement of the ETA relating to 
Governing Members; 

 
(d) no Insolvency Event has occurred in relation to the Sponsor; 

 
(e) it is not (and nor is any Key Person identified in the Specific Terms or any Governing 

Member) a party to any litigation, proceedings or disputes which will adversely affect 
the Sponsor’s compliance with this Agreement; 

 
(f) it will not engage in any activity, or permit any circumstance to occur, that is likely to 

compromise its ability to perform its obligations under this Agreement or that 
constitutes or that may constitute a Conflict of Interest in the performance of those 
obligations; and 

 
(g) the Sponsor’s Proposal at the time it was provided to the Agency and/or Authorisation 

Board, to the best of the Sponsor’s knowledge, is accurate and complete and suitable 
for the purpose for which the Sponsor provided it to the Agency and/or Authorisation 
Board. 

 
The warranties, representations and undertakings set out in clause 11.2 (other than clause 
11.2(g)), will be deemed to be given each day throughout the Term. 

 
11.3 Governing Members and Key Persons 

 
(a) The Sponsor undertakes that it will promptly notify the Agency if: 

 
(i) there is any change (or proposed change) to the Sponsor’s legal structure, 

Governing Members and/or Key Persons; and/or 

 
(ii) any breach of clause 11.2 occurs. 
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(b) Subject to clause 12.5(a), as between the parties, the Agency (or its nominee) owns 
all Intellectual Property Rights in materials developed by the Sponsor for the purposes 
of this Agreement and/or operating or managing the Charter School (Charter School 
Materials). 

 
(c) The Agency hereby grants the Sponsor a royalty-free licence to use and develop the 

Charter School Materials, during the Term, for the purposes of operating or managing 
the Charter School. Upon request from the Sponsor, the Agency agrees to grant any 
Related Sponsor a royalty-free licence to use and develop the Charter School 
Materials for the purposes of operating or managing any other Charter School. 

 
(d) Upon request from the Agency, the Sponsor agrees to licence the Agency (and any 

third parties requested by the Agency) to use any Pre-existing Intellectual Property 
Rights that are incorporated in, or relate to, Charter School Materials, to enable the 
Agency and any other Sponsors to fully utilise Charter School Materials for the 
purposes of Charter Schools. The terms of any such licence will be negotiated 
between the parties (acting reasonably). 

 
(e) Without limiting this clause 12.5, the Agency owns all Intellectual Property Rights in: 

 
(i) reports, data and other information provided to the Agency or a Relevant 

Person by or on behalf of the Sponsor pursuant to this Agreement; and 

 
(ii) reports, data, materials and other information provided to the Sponsor (including 

its Personnel) by or on behalf of the Sponsor pursuant to this Agreement. 

 

13. Liability and dispute resolution 
 

 
13.1 Sponsor indemnity 

 
The Sponsor must indemnify each Relevant Person against any loss, damage, cost or 
expense suffered or incurred by that Relevant Person arising directly or indirectly from the 
Sponsor’s breach of this Agreement. The Agency must mitigate (and take reasonable steps 
to procure that any applicable Relevant Person mitigates) any such loss. 

 
13.2 Maximum liability of the Agency 

 
To the extent permitted by law, the Agency’s liability under or in connection with this 
Agreement is limited to its obligation to pay the amounts due and payable to the Sponsor 
under and in accordance with Schedule 2 (Funding). 

 
13.3 No liability of Relevant Persons 

 
To the extent permitted by law, no Relevant Person (excluding the Agency) shall be liable to 
the Sponsor or any of its Personnel in any way whatsoever under or in connection with this 
Agreement. 

 
13.4 Source of liability 

 
The limitations of liability in this clause 13 will apply irrespective of how liability arises, 
whether in contract, equity, tort (including negligence), breach of statutory duty or 
otherwise. 
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13.5 Insurance 

 
(a) Subject to clause 13.5(b): 

 
(i) the Sponsor must maintain, or cause to be maintained, all insurances that are 

necessary, desirable or customary in connection with the operation or 
management of the Charter School in accordance with this Agreement and 
Applicable Law, including at a minimum, the insurance specified in the Specific 
Terms; and 

 
(ii) on request from the Agency, the Sponsor must provide a certificate confirming 

the nature and details of the insurance cover that it holds in accordance with 
clause 13.5(a)(i). 

 
(b) Clause 13.5(a) does not apply if the Sponsor has: 

 
(i) confirmed in the Specific Terms (or otherwise in writing to the Agency) that, with 

the consent of the Ministry, the Sponsor is participating in a school risk 
management scheme pursuant to section 212T of the ETA; and 

 
(ii) provided any information requested by the Agency in respect of the Sponsor’s 

participation in that scheme. 

 
13.6 Dispute resolution 

 
(a) If any dispute arises between the parties in respect of any fact, matter or thing arising 

out of or in connection with this Agreement, a party may give notice to the other party 
specifying: 

 
(i) the dispute or difference; 

 
(ii) particulars of the reasons for that dispute or difference; and 

 
(iii) the position that it believes to be correct. 

 
(b) Representatives of each of the parties shall meet within five Business Days of receipt 

of the notice given under clause 13.6(a) above and undertake discussions with a view 
to resolving the dispute or difference. 

 
(c) If the parties cannot reach agreement under clause 13.6(b) within ten Business Days 

of first meeting (or such other period of time that the parties may agree), the dispute or 
difference may be referred to mediation by either party. 

 
(d) Mediation will take place in a location to be agreed between the parties. If the parties 

do not agree on the location within ten Business Days, either party may require that 
mediation will take place in Wellington, and will be conducted by a single mediator 
agreed between the parties, or if they cannot agree, appointed by the Chair of the 
Arbitrators’ and Mediators Institute of New Zealand (AMINZ). The mediator’s costs 
will be shared equally between the parties and each party will be responsible for its 
own costs incurred in relation to the mediation. 

 
(e) If a dispute or difference is not resolved within twenty Business Days after the first day 

of the first mediation meeting (or such other period of time that the parties may agree), 
either party may commence Court proceedings. 

 
(f) A party must not commence Court proceedings unless it has complied with this clause 

13.6, provided that this clause 13.6 does not affect either party’s right to seek urgent 
interlocutory and/or injunctive relief from any Court of competent jurisdiction. 
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(g) Each party must continue to perform its obligations under the Agreement as far as 
possible as if no dispute had arisen pending the final resolution of any dispute, 
whether by determination, settlement or mediation. 

 

14. General 
 

 
14.1 Assignment 

 
(a) The Sponsor may not assign or transfer any of its rights or obligations under this 

Agreement without the written consent of the Agency. 

 
(b) The Agency may assign or transfer any of the Agency’s rights or obligations under this 

Agreement. 

 
14.2 Notices 

 
(a) A notice, consent, approval or other communication under this Agreement must be 

sent by email. The initial email addresses for notices for each party are set out in the 
Specific Terms. 

 
(b) A communication by email will be deemed to be received on the Business Day on 

which it arrives in the recipient’s information system (except that if it is received in that 
system after 5.00pm on a Business Day or any other day of the week, then it will be 
deemed to be received on the next Business Day), provided that if there is any dispute 
as to whether an email has been received, the email shall only be deemed to have 
been received at that time where the party giving notice produces a printed copy of the 
email which evidences that the email was sent to the email address of the party given 
notice. 

 
14.3 Further assurances 

 
(a) The Sponsor must provide all assistance and information reasonably requested by the 

Agency or the Authorisation Board to enable the Agency and the Authorisation Board 
to undertake its functions, perform its role and exercise its rights under this Agreement 
and the ETA. 

 
(b) Each party must do all things and execute all documents as reasonably necessary to 

give full effect to this Agreement and use reasonable endeavours to cause any 
relevant third parties to do the same. 

 
14.4 General 

 
(a) This Agreement may be executed in any number of counterparts (including by 

scanned copy or electronic signature), all of which, when taken together, will be 
treated as one and the same document. The date on which the last counterpart is 
executed will be the date of the Agreement. 

 

(b) If any term or provision of this Agreement is held to be illegal, invalid or unenforceable, 

it will be severed from this Agreement without affecting the legality, validity or 
enforceability of the remaining provisions. 

 
(c) No party will be deemed to have waived any right under this Agreement unless the 

waiver is in writing and signed by the parties. Any failure or delay by a party to 
exercise any right or power under this Agreement will not operate as a waiver of that 
right or power. Any waiver by a party of any breach, or failure to exercise any right, 
under this Agreement will not constitute a waiver of any subsequent breach or 
continuing right. 
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(d) Any review, check, examination, inspection, proposal, request, test or similar act, by or 
on behalf of the Agency (including any absence of such act), under or in connection 
with this Agreement will not: 

 
(i) limit (whether by waiver, estoppel or otherwise) the Sponsor’s responsibilities 

under or in connection with this Agreement; or 

 
(ii) prejudice any right or remedy that may be available to the Agency or a Relevant 

Person under this Agreement or under Applicable Law. 

 
(e) This Agreement constitutes the entire agreement between the parties and supersedes 

and extinguishes all prior agreements and understandings (written or oral) between 
the parties about their respective subject matter. 

 
(f) For the purposes of the Contract and Commercial Law Act 2017, Part 2, Subpart 1 

(Contractual Privity), where any provision of this Agreement is expressed to be for the 
benefit of any person (including the Authorisation Board, the Ministry, the Crown or 
any other Relevant Person) other than either party (a Third Party), such provision is 
intended to confer a benefit on each such Third Party and may be relied upon and 
enforced by each such Third Party. Subject to the foregoing, this Agreement is not 
intended to confer a benefit on or create any obligation enforceable at the suit of any 
other person other than the parties. Any amendment to this Agreement does not 
require the consent of any Third Party. 

 
(g) Each party must pay its own costs arising out of the negotiation, preparation, 

execution and performance of this Agreement. 

 
14.5 Governing law and jurisdiction 

 
This Agreement is governed by, and is to be construed in accordance with, the laws of New 
Zealand. Subject to clauses 6 (Interventions) and 13.6 (Dispute Resolution), each party 
irrevocably submits to the exclusive jurisdiction of the New Zealand courts for the purpose of 
hearing and determining all disputes under or in connection with this Agreement. 
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Chief Review Officer has the meaning given to that term in the ETA (at the date of this 
Agreement this means the Chief Executive of the Education Review Office). 

 
Chief Executive means the Chief Executive of the Agency. 

 
Commencement Date means: 

 
(a) the date on which the Sponsor may open the Charter School for Students to 

participate in tuition and/or other activities, as set out in the Specific Terms; and 

 
(b) if the Charter School is a Converting School, means the Conversion Date. 

 
Conflict of Interest means a situation where the Sponsor or its Personnel’s business 
interest or obligations do conflict, potentially conflict or could be perceived to conflict, 
with its obligations under this Agreement. 

 
Confidential Information means any information that: 

 
(a) by its nature is confidential; 

 
(b) is marked by either party as ‘confidential’ or ‘in confidence’ (or any similar description); 

 
(c) is provided by either party, or third party ‘in confidence’; or 

 
(d) is of a sensitive nature or is commercially sensitive to either party, 

 
but excludes any information that was known, or becomes known, to the public through no 
act or default of the recipient and/or becomes available to the recipient from a source other 
than the other party to this Agreement. For clarity, in respect of the Sponsor, Confidential 
Information includes the terms of this Agreement (to the extent that they are specific to the 
Charter School) and, in respect of the Agency, Confidential Information includes all parts of 
this Agreement. 

 
Conversion Date means the date on which a State school becomes a Charter School, 
as set out in the Specific Terms (if the Charter School is a Converting School). 

 
Conversion Declaration has the meaning given to that term in Schedule 3 (if the 
Charter School is a Converting School). 

 
Crown has the meaning given to that term in section 2(1) of the Public Finance Act 1989 
and, where the context requires, includes the NZSPA. 

 
Curriculum Handbook means the handbook that the Sponsor makes available to the 
Responsible Person of any Student enrolled at the Charter School. This must include the 
details of the curriculum and its mode of delivery. 

 
Curriculum Policy Document means the policy that governs the development and delivery 
of a curriculum for teaching and learning at a Charter School (this includes ensuring that the 
Charter School meets tuition standards at least equivalent to that of State schools of the 
same year levels). 

 
Distance Learning Practices means the Distance Learning Practices identified in the 
Specific Terms, as updated from time to time in accordance with clause 4.4(a).ERO means 
the Education Review Office. 

 
Establishment Completion Declaration has the meaning given to that term in clause 3.2. 

 
Establishment Plan has the meaning given to that term in clause 3.1. 
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ETA means the Education and Training Act 2020 and all regulations and directions made 
under the ETA. 

 
Force Majeure Event means an event that is beyond the reasonable control of the Sponsor 
but does not include any risk or event that (i) the party claiming could have prevented or 
overcome by taking reasonable care or by implementing that the Sponsor’s business 
continuity plan, or (ii) is constituted or caused by the Insolvency Event. Examples include: 

 
(a) acts of God, lightning strikes, earthquakes, tsunamis, volcanic eruptions, floods, 

storms, explosions, fires and any natural disaster; 

 
(b) pandemics and an act by a Government agency in response to a pandemic; 

 
(c) acts of war (whether declared or not), invasion, actions of foreign enemies, military 

mobilisation, requisition or embargo; or 

 
(d) acts of public enemies, terrorism, riots, civil commotion, malicious damage, sabotage, 

rebellion, insurrection, revolution or military usurped power or civil war. 

 
Funding means all amounts in aggregate paid to the Sponsor by the Agency in accordance 
with Schedule 2 (Funding). 

 
Funding Notice has the meaning given to that term in clause 2.8 of Schedule 2 (Funding). 

 
Instalment means a recurring Funding payment in accordance with Schedule 2 (Funding). 

 
Gazette Notice means the Gazette Notice published by the Minister in accordance with 
section 212M of the ETA (Notification of charter schools) in respect of the Charter School 
and the Sponsor following execution of this Agreement (as supplemented or replaced from 
time to time). 

 
Governing Member means any governing member for the Charter School identified in the 
Charter School application, as updated from time to time in accordance with clause 11.3. 

 
Governing Member Notice has the meaning given to that term in clause 11.3. 

 
Insolvency Event means in respect of the Sponsor (other than for the purpose of solvent 
reconstruction or amalgamation): 

 
(a) any step is taken towards appointing a receiver, receiver and manager, liquidator, 

interim liquidator, statutory manager, trustee, administrator, controller, inspector 
appointed under any companies or securities legislation, or similar official is appointed 
in respect of that party or any of its property, or any security over any substantial part 
of its assets is enforced; 

(b) the Sponsor is unable to pay its debts when due, or is presumed to be unable to pay 
its debts under any law; 

(c) the Sponsor makes an assignment for the benefit of, or enters into or makes any 
arrangement or compromise with, that party’s creditors or threatens to do so, or stops 
payments to its creditors generally; 

(d) the Sponsor is, becomes, or is deemed to be insolvent or bankrupt; 

(e) a distress, attachment or other execution is levied or enforced upon or commenced 
against any substantial part of its assets and is not stayed within 14 days; or 

(f) anything having a similar effect to any of the events specified above happens under 
the law of any applicable jurisdiction. 

 
Inter-School Arrangement has the meaning given to that term in Schedule 3. 
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Intervention means a Performance Intervention and/or Termination Intervention (as 
applicable). 

 
Intellectual Property Rights means all rights and interests (including common law rights 
and interests) in copyright, moral rights, patents, trade marks, business, domain or company 
names, logos, design rights, trade secrets, domain names, rights in Confidential Information 
and any other intellectual or industrial rights, whether registered or unregistered, and all 
rights or forms of protection of a similar nature or having equivalent or similar effect to any of 
these that may subsist anywhere in the world. 

 
Intervention Completion Notice has the meaning given to that term in clause 6.2(f). 

 
Key Person means a Key Person specified in the Specific Terms. 

 
Limited Authority to Teach or LAT means limited authority to teach granted by the 
Teaching Council to a person under the ETA (Schedule 3). 

 
Minister means the Minister of Education. 

 
Ministry means the Ministry of Education. 

 
NZSPA means the New Zealand School Property Agency. 

 
Performance Intervention means the type of intervention specified in section 212ZF(1)(a), 
(b), and (c) (Types of interventions) of the ETA and any other non-termination-related 
intervention specified in this Agreement or the ETA from time to time. 

 
Performance Plan means the Performance Plan entered into and signed by each party for 
the purposes of this Agreement, as updated from time to time in accordance with clause 5.2. 

 
Performance Notice has the meaning given to that term in clause 6.2(a). 

 
Personnel means, in relation to the Sponsor: 

 
(a) employees, representatives and agents; and 

 
(b) each Subcontractor (and the employees, representatives and agents of any 

Subcontractor). 

 
Physical Capacity means the physical capacity of the Charter School premises as set out in 
the Specific Terms. 

 
Provisional Roll has the meaning given to that term in clause 2.3(a) of Schedule 2 
(Funding). 

 
Related Charter School Agreement means any Charter School Agreement entered into 
from time to time between: 

 
(a) the Agency and the Sponsor; or 

 
(b) the Agency and any Related Sponsor. 
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Related Sponsor means, in relation to a Sponsor: 

 
(a) any “related company” of that Sponsor as defined in section 2(3) of the Companies 

Act 1993 provided that, for this purpose, references to “company” in that section will 
extend to any body corporate wherever incorporated or registered; or 

 
(b) any person that controls that Sponsor, is controlled by that Sponsor, or is controlled by 

the same person that controls the Sponsor. 

 
Relevant Person means the Agency, the Authorisation Board, the Minister, the Ministry, the 
Secretary for Education or NZSPA (as applicable). 

 
Relevant GFI has the meaning given to that term in clause 6.2(a)(i). 

 
Relevant Intervention has the meaning given to that term in clause 6.2(a)(iii). 

 
Remedy Period has the meaning given to that term in clause 6.2(a)(iv). 

 
Responsible Person means a Parent or other person who has accepted the responsibility 
for the education of a Student at the Charter School. 

 
School Lease means a lease for the Charter School premises between the Sponsor and the 
Crown. 

 
School Year means the School Year specified in the Specific Terms. 

 
Security Interest has the meaning given to that term in clause 5.2 of Schedule 2 (Funding). 

 
Specific Term means a Specific Term set out in Section 1 of this Agreement, as updated 
from time to time in accordance with clause 9. 

 
Supplementary Notice has the meaning given to that term in clause 6.2(b). 

 
Sponsor’s Proposal means the Sponsor’s proposal for the Charter School, submitted to the 
Agency prior to the date of this Agreement, and all additional and follow up information and 
responses to questions in connection with such proposal provided by the Sponsor to the 
Authorisation Board or Agency in writing. 

 
Student means any student who is enrolled to attend the Charter School. 

 
Subcontractor means any third party to whom the Sponsor has subcontracted any of its 
obligations under this Agreement (in whole or in part) and the Personnel and any such third 
party. 

 
Term means the term of this Agreement, determined in accordance with clause 2. 

 
Termination Intervention means an intervention of the kind referred to in section 
212ZF(1)(d) and (e) of the ETA (Interventions in charter schools by Authorisation Board). 
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1.3 Construction 

 
In this Agreement, unless the context otherwise requires: 

 
(a) a reference to a section of the ETA is provided for guidance only and is without 

prejudice to clause 1.2; 

(b) clause and other headings, “Guidance Notes” and references to sections of the ETA 
are for ease of reference only and do not affect the interpretation of this Agreement; 

(c) where any word or phrase has a defined meaning, any other form of that word or 
phrase has a corresponding meaning; 

(d) any reference to ‘include’ or any derivatives of that term are not to be treated as 
limiting; 

(e) a reference to a statute includes all regulations or rules made under and amendments 
to that statute or any statute passed in substitution for that statute or any statute 
incorporating the provisions of that statute. A reference to a particular provision in a 
statute includes that provision as it may be amended, supplemented or replaced from 
time to time and also includes any provision that is intended to be a substitute for that 
provision; 

(f) a reference to a clause, schedule or annex is a reference to a clause, schedule or 
annex in this Agreement; 

(g) the singular includes the plural and vice versa; 

(h) all amounts are in New Zealand dollars; 

(i) the word ‘person’ includes a natural person and any body or other entity whether 
incorporated or not; 

(j) a reference to ‘party’ means a party to this Agreement and includes that party’s 
successors or permitted assigns; 

(k) a reference to Relevant Person includes the Relevant Person’s successors, permitted 
assigns, and any replacement agency, body or person that performs substantially the 
same or similar functions; 

(l) except as expressly stated otherwise in this Agreement: 

(i) a party may exercise a right or remedy or give or refuse its consent, approval or 
agreement under, or in connection with, this Agreement in the discretion of that 
party (including by imposing conditions); 

(ii) the rights, powers and remedies provided in this Agreement are cumulative and 
are not exclusive of any rights, powers or remedies provided by law or under 
this Agreement; and 

(iii) the exercise of any of the rights, powers and remedies provided in this 
Agreement will not prejudice the exercise of any other right, power or remedy 
under this Agreement or existing at law; and 

(m) the provisions of this Agreement will not be construed to the disadvantage of the 
Agency on the basis that the Agency was the party that prepared this Agreement. 
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Schedule 2 Funding 
 

 
1. Introduction 

 

 
1.1 The Agency will pay Funding to the Sponsor in accordance with this Schedule 2. 

 
1.2 Funding: 

 
(a) is intended to achieve broad equivalence with funding provided to State schools; 

 
(b) will be calculated based on the number of enrolled domestic students and the key 

metrics set out in clause 2.3 below; 

 
(c) may comprise one-off payments and/or Instalments; and 

 
(d) may be applied by the Sponsor at its discretion in order to meet its performance 

outcomes as set out in the Performance Plan. 

 
1.3 The Sponsor may submit requests to the Agency (and the Agency will respond where it is 

reasonably practicable to do so) for further information relating to Funding, including the 
calculation and timing of Funding payments in accordance with this Schedule 2. 

 

2. Funding 
 

 
Agency Funding Model 

 
2.1 The Agency will calculate Funding for the Charter School from time to time in accordance 

with the Agency’s then-current model for Funding calculations (Agency Funding Model). 

 
2.2 The Sponsor acknowledges that the Agency Funding Model: 

 
(a) is intended to achieve broad equivalence with funding provided to State schools; 

 
(b) may include the categories and metrics set out in clauses 2.9 and 2.10 below; 

 
(c) may be updated by the Agency from time to time, including to ensure that updates 

are broadly consistent with the process of adjusting State school rates and are 
subject to Budget decisions from time to time; and 

 
(d) is confidential to the Agency (to the extent that it has not been published by the 

Agency) and, if it is disclosed to the Sponsor in whole or in part (in the Agency’s 
discretion), it will be subject to the clause 12 of the Agreement. 

 
2.3 The Agency Funding Model, will cover the following key metrics (as applicable to the Charter 

School): 

 
(a) the following metrics related to the School Roll (as applicable at the relevant time): 

 
(i) Establishment Roll; 

 
(ii) estimated number of enrolled domestic Students for the first Term following the 

Commencement Date and for Term 1 of each School Year (or such other period 
as agreed) (Provisional Roll); and 

 
(iii) number of domestic Students actually enrolled as reported through official roll 

returns or where roll returns are not available using information from the ENROL 
system (Actual Roll); 
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(b) EQI; 

 
(c) School type (including primary, secondary, composite, distance); 

 
(d) Property details (including arrangement e.g. lease or ownership, and location); 

 
(e) Māori medium school; 

 
(f) Pacific medium school; 

 
(g) Isolation Index; 

 
(h) Vandalism Index; and 

 
(i) any other metrics the Agency determines is relevant to the calculation of Funding. 

 
Establishment Roll and Provisional Roll 

 
2.4 The Sponsor: 

 
(a) confirms that, if it has set an Establishment Roll (set out in the Specific Terms), the 

Establishment Roll is based on a realistic, evidence-based forecast of the likely roll in 
the 5th term of the Charter School’s operation; 

 
(b) acknowledges that: 

 
(i) any Funding calculated based on the Establishment Roll or Provisional Roll may 

be updated or adjusted (to be increased or decreased, as applicable) to reflect 
the Actual Roll (as detailed in clause 2.6 and section 3 of this Schedule 2 
(Funding)); and 

 
(ii) if it has set an Establishment Roll (set out in the Specific Terms) and the 

Establishment Roll is not achieved (that is, if the Actual Roll in the 5th term of 
the Charter School’s operation is not at least the size of the Establishment Roll), 
the Agency may: 

 
(A) reduce the amount of any Instalment to be paid to the Sponsor; and/or 

 
(B) require the Sponsor to return a portion of Funding, 

 
(in accordance with clause 3.2 of this Schedule 2) to reflect the over-funding. 
The Agency will calculate any such over-funding based on the portion of the 
Funding that is based on Establishment Roll (on a proportionate basis to reflect 
the difference between the Establishment Roll and the Actual Roll). 

 
Disclosures by Agency 

 
2.5 For the avoidance of doubt, the Sponsor acknowledges that, in accordance with clause 12.3, 

the Sponsor may disclose information relating to Funding (including the Agency Funding 
Model and its application to the Sponsor), in accordance with Applicable Law (including the 
Official Information Act 1982 (if applicable)). 
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3. Payment adjustments and review 
 

 
3.1 The Agency may adjust any amount of the Funding (as specified in a Funding Notice or 

otherwise) from time to time at its discretion in order to reflect: 

 
(a) any decision to change the metrics by which broad equivalence with State school 

funding is achieved (except where the Agency has confirmed that the Funding is 
“Confirmed Funding”); or 

 
(b) any over-funding or under-funding made in relation to any period (including to reflect 

any non-achievement of the Establishment Roll, in accordance with clause 2.4(b)(ii) of 
this Schedule 2). 

 
3.2 In the case of over-funding for any reason at any time, the Agency may at its discretion: 

 
(a) reduce the amount of any Instalment to be paid to the Sponsor by an amount equal to 

the over-funding; and/or 

 
(b) require that the Sponsor return any amounts which have been over-funded. 

 
3.3 Any return of Funding by the Sponsor to the Agency will be paid to the bank account 

nominated by the Agency within 5 business days of written request or otherwise in 
accordance with any payment plan agreed between the Agency and the Sponsor in relation 
to the return of such funds. 

 
3.4 The Funding provided under this Schedule 2 will be subject to an annual review and may 

also be adjusted as a result of that annual review. 

 

4. Termination or expiry of this Agreement 
 

 
4.1 The Agency will make no further payments under this Schedule 2 on and from the expiry or 

effective date of termination of the Agreement. 

 
4.2 Upon expiry or termination of this Agreement (for any reason whatsoever), the Sponsor must 

return to the Agency (or any third party nominated by the Agency): 

 
(a) any Funding which has been paid to it to the extent that it: 

 
(i) relates to the operation of the Charter School after the expiry date or the 

effective date of termination (as applicable); and/or 

 
(ii) has not been spent by the Sponsor as at the expiry date or effective date of 

termination, 

 
and any such sum (as reasonably determined by the Agency) will be payable by the 
Sponsor as a debt due to the Agency; and 

 
(b) if and to the extent requested by the Agency: 

 
(i) all assets acquired or developed by the Sponsor during the term of the 

Agreement using the Funding; and 

 
(ii) in respect of any period where a Sponsor has acquired or developed assets 

using both the Funding and funding from other sources, such assets of the 
Sponsor as directed by the Agency (at the Agency’s absolute discretion) which 
are equivalent in value to the Funding during the relevant period (provided that 
the Agency’s rights under this clause are subject to the rights of any prior-
ranking secured third party). 
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5. Security Interest 
 

 
5.1 Words and phrases used in this clause 5 have the meanings given to them in, or by virtue of, 

the Personal Property Securities Act 1999 (PPSA). 

 
5.2 As security for the obligations of the Sponsor under this Schedule and the Agreement, the 

Sponsor grants to the Agency a security interest in all the Sponsor’s right, title and interest 
(present and future, legal and equitable) in, to, under or derived from: 

 
(a) all amounts of Funding held by the Sponsor; and 

 
(b) any property of the Sponsor which is required to be returned to the Agency in 

accordance with this Schedule or the Agreement, 

 
(the Security Interest). For the purposes of sections 71 and 72 of the PPSA, this Security 
Interest secures future advances. 

 
5.3 The Agency may: 

 
(a) register a financing statement on the New Zealand Personal Property Securities 

Register in order to reflect the Security Interest in all present and after acquired 
personal property and the Sponsor waives its right to receive a copy of any verification 
statement in relation to the same; 

 
(b) register a caveat over any real property acquired by the Sponsor using Funding (in full 

or in part) in order to claim its interest as a mortgagee under the agreement to 
mortgage granted by the Sponsor below; and/or 

 
(c) require the Sponsor to grant a registered mortgage over any real property acquired by 

the Sponsor using Funding (in full or in part) and the Sponsor agrees to do all things 
required in order to register the Agency’s interest as a mortgagee over any such 
property. 

 
5.4 The Agency and the Sponsor agree that, to the maximum extent permitted by law: 

 
(a) they each contract out of sections 114(1)(a), 133 and 134 of the PPSA, and in doing 

so the Sponsor waives its rights under, or by reference to any of these sections; 

 
(b) the Sponsor has no rights under, or by reference to, sections 114(1)(a), 133 and 134 

of the PPSA and waives its rights to sections 116, 120(2), 121, 125, 129, 131 and 148 
of the PPSA; and 

 
(c) where the Agency has rights in addition to Part 9 of the PPSA, those rights shall 

continue to apply. 

 
5.5 The Sponsor undertakes to: 

 
(a) at its own cost, promptly do all things, sign any further documents and/or provide any 

information which the Agency may reasonably require to enable the Agency to perfect 
and maintain the perfection of any Security Interest (including by registration of a 
financing statement); and 

 
(b) give the Agency not less than 14 days' prior written notice of any proposed change in 

the Sponsor’s name and/or any other change in the Sponsor’s details (including 
changes in the Sponsor’s address, trading name or business practice). 

 
5.6 For the avoidance of doubt the Security Interest granted to the Agency under this clause 5 

does not restrict the Sponsor from granting any security interest to any other parties. 
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6. Donations Scheme 
 

 
6.1 If the Charter School meets the EQI eligibility criteria for the Ministry’s donations scheme, the 

Sponsor may elect for the Charter School to opt-in to that donations scheme. 

 
6.2 If the Sponsor elects for the Charter School to opt-in to the Ministry’s donations scheme, the 

Sponsor cannot seek or receive any solicited voluntary payments from parents and 
caregivers for any curriculum related activities, except for overnight school camps. 

 
6.3 Whether or not the Sponsor elects for the Charter School to opt-in to the Ministry’s donations 

scheme does not affect a Sponsor’s ability to fundraise through the sale of goods and 
services (for example running a school fair or selling raffle tickets) and does not prevent 
charging for sports trips or activities that are outside the curriculum, for example school 
sports teams. 
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Schedule 3 Converted School 
 

 
1. Introduction and interpretation 

 

 
1.1 Introduction 

 
This Schedule 3 will apply if this Agreement relates to a State school that proposes to 
convert to a Charter School (referred to in this Schedule 3 as a Converted School). It sets 
out the parties’ respective obligations: 

 
(a) before the Conversion Date, relating to the conversion of the Converting School into a 

Converted School; and 

 
(b) after the Conversion Date, relating to the operation of the Converted School operated 

by the Sponsor. 

 
1.2 Converting School and Converted School 

 
In this Schedule, references to the: 

 
(a) Converting School: 

 
(i) prior to the Conversion Date, are to the Converting School identified in the 

Specific Terms (being the State school that proposes to convert to the 
Converted School); and 

 
(ii) on and following the Conversion Date, are to the Minister on behalf of the 

Crown; and 

 
(b) Converted School, are to the Charter School identified in the Specific Terms (being 

the former State school that has become a Charter School). 

 
1.3 Defined terms 

Agreed Date means: 

(a) the date that is 15 Business Days after the Agreement Date (or, if the Charter School 
Agency gives a written notice to the Sponsor before the expiry of that 15 Business 
Day period, the date specified in that notice (which may extend the period by up to a 
further 30 Working Days)); or 

 
(b) such other date that is agreed in writing between the Charter School Agency and the 

Sponsor (in their respective discretion). 

 
Cash Balance has the meaning given to that term in clause 7.2. 

 
Cash Balance Payment has the meaning given to that term in clause 1.1(c). 

 
Cash Balance Restrictions has the meaning given to that term in clause 7.4. 

 
Chattels means the movable assets, owned by the Crown, and used by the Converting 
School immediately prior to the Conversion Date, including furniture and equipment, 
information and communications technology (whether owned or leased), motor vehicles and 
library books. 

 
Conversion Declaration has the meaning given to that term in clause 2.6. 

 
Conversion Plan means a conversion plan for the conversion of the Converting School to 
the Converted School. 
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Converted School has the meaning given to that term clause 1.2(b). 

Converting School has the meaning given to that term in clause 1.2(a). 

Estimated Funding Reduction has the meaning given to that term in clause 6.2. 

Ministry Property means land and buildings that are: 

(a) owned by the Crown; or 

 
(b) leased and/or licensed by the Crown. 

 
Permitted Purpose has the meaning given to that term in clause 7.6. 

 
Property Capex Funding means funding (if any) that the Sponsor receives from the Ministry 
in connection with the School Lease in accordance with Schedule 2. 

 
Property Plan means the property plan agreed to by the Ministry in accordance with the 
terms of the School Lease. 

 
Property Reporting and Monitoring Framework means the property management 
performance framework as notified by the Ministry to the Sponsor from time to time. 

 
Transferring Chattels has the meaning given to that term in clause 1.1(a). 

 
Transferring Chattels List means the schedule of Chattels agreed between the Sponsor 
and the Ministry in accordance with clause 8.1. 

 
Transitional Funding has the meaning given to that term in clause 6.1. 

 
School Licence has the meaning given to that term in clause 3.2(c). 

 

2. Conversion 
 

 
Conversion Plan 

 
2.1 The Sponsor must prepare and provide to the Agency a written Conversion Plan no later 

than 8 calendar weeks prior to the Conversion Date (unless the parties agree a different 
timeframe in writing, in their respective discretion). 

 
2.2 The Conversion Plan must set out the conversion activities, owners, dependencies, timelines 

and risks for at least the following areas: 

 
(a) Staff (including consultation, transfer processes, payroll, leave and pay equity 

implications); 

 
(b) Buildings and Property (including occupancy arrangements, site readiness, health and 

safety, and cash asset transfers); 

 
(c) Students (including wellbeing, continuity of learning, and communications to students 

and whānau); 

 
(d) Community engagement; and 

 
(e) Financial. 

 
2.3 The Sponsor must: 

 
(a) keep the Conversion Plan up to date as reasonably required by the Agency; and 

 
(b) implement the Conversion Plan in good faith. 
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Ministry Property Policy Framework 

 
3.6 The Sponsor: 

 
(a) confirms that it has read and acknowledges (and, if applicable, must comply with) the 

Ministry’s “Converted Charter Schools – Property Policy Framework Information. 
Information for Sponsors” document provided to the Sponsor prior to the date of this 
Agreement; and 

 
(b) must read (and, if applicable, comply with) any updates or supplements to that 

document provided to the Sponsor from time to time. 

 
Property Capex Funding 

 
3.7 Where the Sponsor is a party to a School Lease and receives Property Capex Funding, the 

Sponsor must only use that Property Capex Funding as capital for projects that create 
Crown assets, as specified in a Property Plan, or as otherwise approved in writing by the 
Ministry. 

 
3.8 If requested by the Agency, the Sponsor will report to the Agency (within 5 Working Days of 

a request) on what it has spent its Property Capex Funding on, and, as part of that, will 
provide reasonable information evidencing such expenditure. 

 
Renewal 

 
3.9 Notwithstanding clause 2.2 of this Agreement, the Agency agrees that it will not exercise any 

right to extend the Term pursuant to clause (a) of this Agreement if the Sponsor has not 
been able to renew the School Lease where it has a right of renewal under the terms of the 
School Lease (except this will not apply where the Sponsor has not been able to renew due 
to a breach by the Sponsor of the School Lease), provided that the Sponsor has 
demonstrated to the satisfaction of the Agency that the Sponsor has already used 
reasonable endeavours to extend the School Lease and find and agree terms for alternative 
suitable premises for the Converted School (but has been unable to do so). 

 
Termination 

 
3.10 If the Sponsor is a party to a School Lease and/or School Licence and the School Lease 

and/or School Licence is terminated in accordance with its terms or otherwise for any reason 
whatsoever, the Authorisation Board may direct the Agency to (and the Agency may) 
terminate this Agreement with effect from the effective date of termination of the School 
Lease, by written notice to the Sponsor. 

 
3.11 If the Sponsor is a party to a School Lease and: 

 
(a) the School Lease is terminated pursuant to any of the following clauses in the School 

Lease: 

 
(i) clause 12.1(c) (Force Majeure); or 

 
(ii) clause 12.4(b) (Expiry of Headlease); or 

 
(b) the Ministry has given notice to the Sponsor of its intention to terminate the School 

Lease in accordance with any of the clauses listed above, 

 
then, provided that the Sponsor can demonstrate to the satisfaction of the Agency that the 
Sponsor has already used reasonable endeavours to find and agree terms for alternative 
suitable premises for the Converted School (but has been unable to do so), the Sponsor can 
terminate this Agreement by notice in writing to the Agency. The Sponsor must specify in 
that notice the date of termination of this Agreement, which cannot be any earlier than the 
date of termination of the School Lease. 
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Cash Balance means an amount equal to Cash less Liabilities, immediately prior to the 
Conversion Date, as determined by the Agency in accordance with clause 7.2. 

 
Where 

 
(i) Cash means public funds held in cash in a Converting School bank account; 

and 

 
(ii) Liabilities means the aggregate of all liabilities (including accrued, contingent, 

disputed, prospective or potential liabilities) of the Converting School, and any 
amounts (including costs and expenses) owing or payable by the Converting 
School to any person, in each case whether or not known or due and payable at 
the Conversion Date. 

 
For clarity, the Converting School does not have a Cash Balance if the amount 
calculated in accordance with this formula is zero or less than zero. 

Cash Balance 

 
7.2 For the purpose of this clause 7, Cash Balance means an amount calculated in accordance 

with the following formula: 

 

 
Cash Balance Payment 

 
7.3 As soon as practicable following the Conversion Date, the Ministry and/or the Agency will: 

 
(a) determine the Cash Balance; 

 
(b) notify the Sponsor of the Cash Balance and any Cash Balance Restrictions; and 

 
(c) pay (or procure payment) to the Sponsor of an amount equal to the Cash Balance 

(Cash Balance Payment). 

 
7.4 The Sponsor acknowledges that specific requirements or restrictions may apply to any part 

of the Cash Balance Payment (in addition to the requirements set out in this clause 7) (Cash 
Balance Restrictions). For example, Cash Balance Restrictions may apply due to the 
relevant funds having been paid to the Converting School for a specific: 

 
(a) purpose, by the School community or through grants; 

 
(b) project or cyclical maintenance of the School property, by the Ministry or New Zealand 

Schools Property Association; or 

 
(c) liability that is transferred to the Sponsor. 

 
7.5 The Agency may pay (or procure the payment) of the Cash Balance Payment to the 

Sponsor: 

 
(a) in staged payments (pending confirmation of all Liabilities); and 

 
(b) subject to specified conditions, including repayment to the Agency or a nominee if 

additional Liabilities are identified within a specified period following the Cash Balance 
Payment. 
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Permitted Purpose 

 
7.6 Subject to clauses 2.5(d) and 7.7, the Sponsor must only use the Cash Balance Payment for 

expenditure that satisfies each of the following criteria (a Permitted Purpose): 

 
(a) purpose: is directly related to achieving the Sponsor’s performance targets and 

outcomes as set out in the Performance Plan; 

 
(b) additionality: is used to purchase, procure or provide assets, resources, services, or 

opportunities that benefit students and are accretive to (and not a substitute for) 
assets, resources, services, or opportunities that the Sponsor would otherwise expect 
to purchase, procure or provide using Funding; and 

 
(c) restrictions: complies with any Cash Balance Restrictions. 

 
For clarity, a Permitted Purpose may incidentally benefit the wider community. 

 
7.7 The Agency may (at its discretion): 

 
(a) on request from the Sponsor, approve exceptions for expenditure that does not 

comply with the Permitted Purpose, on a case-by-case basis; and/or 

 
(b) notify the Sponsor that any portion of Cash Balance Payment is not subject to the 

Permitted Purpose. 

 
7.8 For the avoidance of doubt, the Sponsor must not distribute any part of the Cash Balance 

Payment to its shareholders, investors or any other person in any circumstances whatsoever 
(irrespective of whether the Converted School is being operated for profit in accordance with 
the Specific Terms). 

 
Reporting Requirements 

 
7.9 The Sponsor must ensure that: 

 
(a) the financial reports, provided in accordance with the Performance Plan, include 

relevant details relating to the Cash Balance Payment (including the Self-Audit Report; 
End of Year Report and Public Annual Report); and 

 
(b) each Self-Audit Report provided in accordance with the Performance Plan: 

 
(i) takes into account the Sponsor’s obligations in respect of the Cash Balance 

Payment, including under clause 7.6 above; and 

 
(ii) includes the following additional information in respect of the Cash Balance 

Payment: 

 
(A) its use (or proposed use) of the Cash Balance Payment; and 

 

(B) the proposed Permitted Purposes (to the extent that its use of the Cash 

Balance Payment is subject to the Permitted Purposes). 
 

7.10 If requested by the Agency, the Sponsor must provide: 

 
(a) the information set out in clause 7.9(b) to the Agency before the Conversion Date; and 

 
(b) reasonable information evidencing expenditure of the Cash Balance Payment. 

 
7.11 If, and to the extent that, the Sponsor is unable to demonstrate to the Agency’s reasonable 

satisfaction that it has used the Cash Balance Payment in accordance with this clause 7, 
upon demand from the Agency, the Sponsor must reimburse to the Agency (or its nominee) 
an amount equal to the value of the Cash Balance Payment that the Sponsor is unable to 
demonstrate was used in accordance with this clause 7. 
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7.12 If requested by the Agency, the Sponsor must establish and maintain a separate account for 
the portion of the Cash Balance Payment that is subject to the Permitted Purpose, to ensure 
that the Sponsor will comply, and can demonstrate to the Agency that it is complying, with 
this clause 7. 

 
Funding Schedule 

 
7.13 The following clauses of Schedule 2 (Funding) will be deemed to apply to the Cash Balance 

Payment and be amended, in respect of their application to the Cash Balance Payment, as 
follows: 

 
(a) in clause 4.2 (Termination or expiry of this Agreement), references to “Funding” 

include the Cash Balance Payment and references to “assets” include assets acquired 
or developed by the Sponsor (in whole or in part) using Cash Balance Payment; and 

 
(b) in clause 5 (Security Interest), the security interest granted by the Sponsor includes 

the Cash Balance Payment. 

 

8. Transferring Chattels 
 

 
Transferring Chattels List 

 
8.1 Prior to the Conversion Date, the Sponsor must work with the Ministry (or the Ministry’s 

appointed agent) to: 

 
(a) identify and agree which Chattels will be transferred from the Converting School to the 

Sponsor on the Conversion Date (Transferring Chattels); 

 
(b) document the Transferring Chattels in a Transferring Chattels List (including a 

description and estimated value of each Transferring Chattel) and finalise such 
Transferring Chattels List as close as practicable to the Conversion Date; and 

 
(c) document the transfer of the Transferring Chattels from the Converting School to the 

Sponsor on the Conversion Date. 

 
No warranties 

 
8.2 The Sponsor acknowledges that, on the Conversion Date: 

 
(a) title to and risk in each Transferring Chattel will transfer to the Sponsor on an “as is, 

where is” basis, with no warranties; and 

 
(b) the Sponsor assumes full responsibility for each Transferring Chattel, including any 

maintenance, repair or replacement. 

 
8.3 The Sponsor will have no recourse to, and waives any right to a claim against, the Agency, 

Crown, the Ministry or the board of the Converting School in respect of the condition of any 
Transferring Chattel. 

 
Treatment of Transferring Chattels on termination or expiry 

 
8.4 In clause 4.2 (Termination or expiry of this Agreement) of Schedule 2 (Funding), references 

to “assets” include Transferring Chattels. 
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Schedule 4 Records and Reporting 
 

 
1. Records 

 

 
1.1 The Sponsor must: 

 
(a) maintain full and accurate records of the operation of the Charter School that are 

sufficient to enable the Sponsor to complete its reporting obligations under, and 
demonstrate compliance with this Agreement and Applicable Law (Records) 

 
(b) use the Ministry’s ENROL enrolment management application to manage enrolment of 

students, ensuring that this is updated within five school days of the first day of 
attendance for each student at the Charter School; 

 
(c) comply with the ‘School Records - Retention and Disposal’ publication issued by the 

Ministry and Archives New Zealand (as updated or replaced from time to time), 
irrespective of whether the Public Records Act 2006 applies to the Sponsor (as at the 
date of this Agreement, this publication is available on the Ministry’s website 
(https://assets.education.govt.nz/public/Records/School-Records-Retention-and-
Disposal-Schedule-All.pdf); 

 
(d) maintain Records in accordance with prudent educational and business practices and 

Applicable Law; and 

 
(e) comply with any other record keeping requirements set out in the Performance Plan. 

 

2. Reporting and monitoring 
 

 
2.1 The Sponsor must: 

 
(a) provide the Agency and Authorisation Board any Records requested by the Agency 

and Authorisation Board from time to time; 

 
(b) comply with its reporting obligations set out in the Performance Plan or applicable to 

the Sponsor under Applicable Law; 

 
(c) use a School Management System (SMS) approved by the Ministry for reporting; and 

 
(d) permit the Agency or its representative to access the Charter School premises, 

Personnel and/or Records on reasonable notice from the Agency to the Sponsor from 
time to time. 

 
2.2 The Sponsor will ensure that any required report, notification or response to an Agency 

request includes reasonable details and explanations and other evidence and supporting 
materials, in each case: 

 
(a) sufficient for the Agency to understand the nature, extent and materiality of any 

adverse matter raised in the report, notification or response; and 

 
(b) demonstrating how the Sponsor has responded (or will take action to respond) in an 

appropriate manner to any adverse matter. 






